IN THE HIGH COURT OF JUSTICE

QUEEN’S BENCH DIVISION

ADMINISTRATIVE COURT

Claim No. CO/3234/2014

THE QUEEN on the application of
PILLBOX 38 (UK) LIMITED (Trading as “Totally Wicked”)
v

THE SECRETARY OF STATE FOR HEALTH

SECRETARY OF STATE FOR HEALTH’S

SUMMARY GROUNDS FOR CONTESTING THE CLAIM

THE CLAIM

1. This claim concerns the validity under EU law of Article 20 of Directive 2014/40/EU
of the European Parliament and of the Council on the approximation of the laws,
regulations and administrative provisions of the Member States concerning the
manufacture, presentation and sale of tobacco and related products and repealing

Directive 2001/37/EC (the “Directive”)."

ORDERS SOUGHT

2. The Secretary of State submits that the Court should make the following orders, for
the reasons set out below. It would greatly assist if the orders are made as soon as

possible:

a. Permission to seek judicial review is granted.
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b. The Claimant is to produce a draft order, schedule and series of proposed
questions for a preliminary ruling, no longer than 20 pages in length. A copy
of the draft schedule should be provided to the Secretary of State by no later
than 4.30 pm on Monday, 1 September 2014. The parties should thereafter

seek to agree the contents of the draft schedule and proposed questions.

c. The Secretary of State is relieved from the requirement to serve detailed

grounds for contesting the claim and written evidence.

d. A hearing with a time estimate of half a day (and an additional 2 hours of pre-
reading) should be listed for the first available date after 1 October 2014 in
order for the Court to determine whether to seek a preliminary ruling from the

CJEU and, if so, in what terms.

PERMISSION TO SEEK JUDICIAL REVIEW

. The Secretary of State believes that Article 20 of the Directive is valid and that all of
the grounds of challenge should ultimately be dismissed. However, he does not

oppose the grant of permission to seek judicial review.

PRELIMINARY REFERENCE

. The national court does not have power to declare that an EU Directive, or any part
thereof, is invalid; only the Court of Justice of the European Union (the “CJEU”) may

do so.

. The CJEU has jurisdiction to give a preliminary ruling concerning the validity of an
EU act pursuant to Article 267 of the Treaty on the Functioning of the European
Union (the “TFEU”). The Administrative Court retains discretion whether or not to
make a reference in any particular case. A reference may be appropriate if the national
court considers that a challenge to the validity of a measure “is reasonably arguable
or, put negatively, not unfounded” (see R(Telefonica & Ors) v Secretary of State for
BERR [2007] EWHC 3018 (Admin), Mitting J, para 4).



6. In the present case, the Secretary of State submits that it would be appropriate for the
Administrative Court to seek a preliminary ruling from the CJEU in relation to the
validity of Article 20 of the Directive (subject to the terms of the reference being
agreed by the parties and approved by the Court).

FORM OF THE PRELIMINARY REFERENCE

Obligation to cooperate with the CJEU

7. National courts are under an obligation to cooperate with, and facilitate the tasks of,

the CJEU.2

8. The CJEU has published Recommendations to national courts and tribunals in
relation to the initiation of preliminary ruling proceedings  (the
“Recommendations”).’In relation to the form and content of a request for a

preliminary ruling, the Recommendations state:

a. Para 20: The decision seeking a preliminary ruling may be in any form
allowed by national law. It serves as the basis for the proceedings before the
CJEU and it must therefore contain such information as will enable the CJEU

to give a reply which is of assistance to the referring court.

b. Para 20: It is only the request for a preliminary ruling which is notified to the
parties to the main proceedings and to the other interested persons referred to
in Article 23 of the Statute of the CJEU, including the Member States, in order

to obtain any written observations.*

c. Para 21; Owing to the need to translate it into all the official languages of the
European Union, the request for a preliminary ruling should therefore be

drafted simply, clearly and precisely, avoiding superfluous detail.

2 Treaty on European Union, Article 4(3); Case C-344/04 IATA [2006] ECR 1-403, paras 28-31.
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* Article 23 of the Statute provides, inter alia :“Within two months of this notification, the parties, the Member
States, the Commission and, where appropriate, the institution, body, office or agency which adopted the act the
validity or interpretation of which is in dispute, shall be entitled to submit statements of case or written
observations to the Court.”



d. Para 22: About 10 pages is often sufficient to set out in a proper manner the
context of a request for a preliminary ruling. That request must be succinct but
sufficiently complete and must contain all the relevant information to give the
Court and the interested persons entitled to submit observations a clear

understanding of the factual and legal context of the main proceedings.

Domestic procedure

9. The domestic procedure for seeking a preliminary ruling is contained in CPR Part 68.

10. CPR rule 68.2(4) provides that the reference must be set out in a schedule to the order

and the court may give directions on the preparation of the schedule.

11. CPR Practice Direction 68 includes the following:

a. 1.1: Where the court intends to refer a question to the CJEU, it may direct the
parties to produce a draft of the reference but responsibility for the terms of

the reference lies with the court making the reference and not with the parties.

b. 1.2: The reference should identify as clearly and succinctly as possible the

question on which the court seeks the ruling of the CJEU.

c. 1.3: Particular attention is drawn to paragraphs 20 to 28 of the CJEU’s

Recommendations (see above).

d. 1.5: In choosing the wording of the reference, it should be remembered that it
will need to be translated into many other languages. A reference in excess of
20 pages in length (including the order and the schedule) will be summarised

by the Court of Justice for the purposes of translation.

e. 2.2: The parties should also prepare a bundle of key documents to be sent

direct to the Registrar of the CJEU.



12.

13.

14.

15.

The draft order for reference, schedule, and proposed questions

The Claimant has produced a list of draft questions for a reference for a preliminary
ruling (Annex 1 to the Statement of Facts and Grounds), but has not produced a draft
of any of the other documents required. It would be premature to seek to agree the

precise form of the questions before a schedule has been produced.

On 11 July 2014 the Claimant’s solicitors stated that:

“Once we have served our client’s claim, supporting evidence and draft terms of reference on you,
we hope it will be possible for the parties to agree the terms of a reference and to jointly approach

the court before the summer vacation period starts on 1 August.

With that in mind, we look forward to discussing with you further once you have considered our
client’s claim, and our client’s counsel will be happy to draft a proposed Order in accordance with

CPR Part 68 if you indicate that the Secretary of State is minded to agree to this.”

The Secretary of State therefore submits that the Court should direct the Claimant to
produce a draft order, schedule and series of proposed questions for a preliminary
ruling, no longer than 20 pages in length in total. The Claimant should then seek to
agree the content of the draft with the Secretary of State. A hearing of half a day
should be listed as soon as possible in October 2014 to permit the Court to decide
whether to order a preliminary reference and, if so, to finalise the order for reference
(including the key documents to accompany it) and to make arrangements for the

order to be sent to the Registrar of the CJEU.

DETAILED GROUNDS OF RESISTANCE

The Secretary of State submits that he should be relieved from the requirement under
CPR 54.14(1) to file and serve detailed grounds for contesting the claim and any
written evidence following the grant of permission. Since it is common ground that a
preliminary reference should be made, detailed grounds would serve no purpose in

this case.



TIMING

16. The Directive must be implemented into national law by the Member States by 20

May 2016.°

17.In 2013, the average time taken for the CJEU to rule on preliminary rulings was 16.3

months.®

18. It is obviously highly desirable that the CJEU should be in a position to rule on the
validity of the Directive in advance of 20 May 2016. The Secretary of State therefore
requests that the Court adopt the necessary steps in order to ensure that any

preliminary reference is sent to the CJEU in October 2014.

Mark Hoskins QC
Oliver Jones

Brick Court Chambers
22 July 2014

® Article 29(1) of the Directive.
6 See 2013 Annual Report of the CJEU, p.98.



