Minister Ya’ara Saks

Minister of Mental Health and Addictions
Health Canada

Ottawa, Ontario

CANADA

Email: mhaminister.ministresmd@hc-sc.gc.ca

25 November 2024
Dear Minister Saks

Re: banning flavoured vaping products - likely to do more harm than good

| write as a longstanding UK-based tobacco control expert and advocate. | have a positive outlook
towards tobacco harm reduction, which is addressing the harms of smoking by encouraging nicotine
users to migrate to much safer products than cigarettes. | am not affiliated with the tobacco,
nicotine or pharmaceutical industries and no issues arise under FCTC Article 5.3.

| am aware of the ongoing consideration of a ban on flavoured vaping products in Canada. When the
proposal first surfaced in 2021, we provided detailed comments.! | have appended the summary of
our response as an Annex to this letter and hope you will consider the points raised in 2021 in the

current context. These include a concern about the cost-benefit analysis used to justify the measure
in 2021 — this exaggerated the effect of reductions in vaping by assuming a gateway effect from
vaping to smoking and that reductions in vaping would, therefore, also cause subsequent reductions
in smoking. No such effect has been demonstrated.? On the contrary, U.S. quasi-experimental
economic research has found the opposite: that flavour bans lead to increases in smoking:

We find a trade-off of 12 additional cigarettes for every 1 less 0.7 mL ENDS pod sold due to ENDS flavor
restrictions. Friedman et al. (2023)3

Statewide comprehensive flavor bans may have generated an unintended consequence by encouraging
substitution towards traditional smoking in some populations. Saffer et al. (2024)*

We also detect evidence of an unintended effect of ENDS flavor restrictions that is especially clear among
18-20-year-olds: inducing substitution to combustible cigarette smoking. Cotti et al. (2024)°

Unintended consequences are the main consequences

For a vape flavour ban, unintended consequences will likely outweigh the intended, and the policy
will do more harm than good. Such consequences include the following:

1. A flavour ban can trigger a return to smoking. This can apply to adults who have already
switched, adults who may switch in the future but will no longer, and, critically, it may apply to
young people who would otherwise smoke if vapes are not available to their liking. Because
vaping poses a small fraction of the risks of smoking, even small changes in smoking will
dominate the public health effects and make it highly likely that the ban will do more harm than
good. As discussed above, there are several studies suggesting that smoking increases in
response to a vape flavour ban. There have been several flavour bans in Canadian provinces:
have these been evaluated, and if so, have they succeeded in reducing youth vaping without
increasing smoking or other adverse unintended consequences?
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2. Growth of an illicit market for banned products. A black market will likely develop when the
government prevents access to products people want to buy for perfectly reasonable reasons. If
adults are forced into purchasing illicit products, there will be a sizeable illegal supply chain that
will sell unregulated illicit products, not only vapes, to people of any age. A flavour ban is a likely
route to losing control of the market. Academic research suggests illicit trade will be a significant
problem: A survey of 40,000 French consumers found that half said they would source flavours
illegally, and about one-quarter said they would return to smoking (SOVAPE, 2023)¢ Several
academic studies have identified risks with flavour bans: Posner et al. (2021)” found that one-
third of e-cigarette users would be likely to switch to cigarettes. Gravely et al. (2021)® examined
possible responses to flavour restrictions in the United States, Canada, and England, finding that
28.8 percent would access their preferred flavours via illicit means and 17.1 percent would stop
vaping and smoke instead. A survey conducted for the tobacco company Imperial Tobacco
Canada following the flavour ban in Quebec found 61 percent of vapers said that they purchased
non-tobacco flavoured vapour products in the past 12 months from vape shops and online.®
While this is a tobacco company survey, and you would be right to be sceptical, what is the
government’s estimate of the likely volume of illicit trade arising from a flavour ban?

3. Workarounds. There is a danger that an informal economy of DIY mixing will emerge in which
vapers purchase flavouring ingredients, mix their own flavours and sell to friends, workmates and
relatives. While many existing vapers are accomplished at mixing,'® many new users — including
adolescents — will see it as an opportunity. This introduces a range of risks relating to ingredient
selection, handling, mixing and sanitary conditions. It is better to mix flavoured products in
professional manufacturing facilities rather than in garages and basements.

Why flavour bans will not work as intended. The concerns raised above are not mere distractions—
they arise from the underlying drivers of nicotine use. Multiple factors drive vaping uptake, not just
flavours. In studies reporting the stated motivation of teenage users, harm reduction is an important
reason for young people to use ENDS,! 213 35 well as a wide range of psychosocial factors. A flavour
ban stops the lawful supply of flavoured products but does not stop the demand. It follows that
many young people will simply find ways around the prohibition or take up smoking.

Suggested approach

May | suggest that you instruct officials to prepare and publish a revised Regulatory Impact Analysis
Statement based on realistic assumptions about the health and financial costs, risks and benefits of
this measure, and taking account of experience since 2021, including provincial flavour bans in
Canada. Otherwise, in making your decision, you will be flying blind with many lives at risk.

A focus on youth vaping is politically understandable. However, a blanket ban is likely to lead to
more smoking and more uncontrolled illegal supply, including supply to young people, and to induce
young people into the illegal supply chain as dealers. If you conclude it remains necessary to act on
flavoured vapes, | recommend focusing on flavour descriptors rather than chemical ingredients or
sensory attributes like fruit or mint. The descriptor is a form of marketing communication, and it
would be reasonable to prevent child-appealing branding and naming.



| understand from news reports* that Canadian tobacco control activists have called for your
resignation if you do not accede to their demands. | hope you will resist such bullying and consider
the evidence and risks to Canadian citizens. These advocacy groups have not presented a coherent
argument for the ban or addressed the likely negative consequences. They have ignored the
underlying behavioural drivers of nicotine use and the interactions between the supply and demand
of different products. Despite their prestigious-sounding affiliations, they do not offer Ministers or
the Canadian people dispassionate analysis to support sound public health policy.

| hope you find this helpful as you consider the options. | am copying this to Hillary Morgan, Director
of Operations and Sonia Johnson, Director General, Tobacco Control Directorate at Health Canada.

Yours sincerely
/‘/7 f !

Clive Bates
Director Counterfactual Consulting (London)
Former Director, Action on Smoking and Health (UK)
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Annex. The case against banning flavoured e-liquids in Canada.
Summary of 2021 submission'?

Health Canada’s case for banning vaping flavours as described in the memorandum supporting the

measure is wholly inadequate, and the measure should not proceed on this basis. A realistic evidence-
based appraisal would show the measure to be both economically damaging and detrimental to public
health. The critical weaknesses are set out in the six sections of this submission and summarised here:

e The objective, reducing youth vaping, is ill-conceived. This would be a poor objective if it meant more
smoking among young people, fewer adults switching to vaping, and more adults relapsing to smoking.
All of these consequences are likely. The objective should be to reduce harms, not just modify one
behaviour in a mix of tobacco and substance use behaviours.

e The analysis ignores likely unintended consequences arising from a flavour ban, making the naive
assumption that young people will respond to a flavour ban by doing nothing or something virtuous
instead of vaping. However, there is a wide range of possible harmful responses to a vape flavour ban,
including smoking, other substance use, black market access and participation, home mixing, and
various workarounds. These do not feature in the justification.

e The justification is based on a flawed understanding of the causes of teenage vaping and a greatly
overstated role for flavours. Vaping, like smoking, is not primarily driven by product features like
flavours. It arises from deeper causes — genetics, mental health, parental influence, community
environment etc. Leaving the deeper causes intact while modifying a superficial influence will just
cause a shuffling in the mix of risk behaviours.

e The analysis understates or ignores the significant role that vaping and vaping flavours play in smoking
cessation and displacement backed by evidence from multiple sources: clinical trials, observational
studies, population data trends, market data and stock analyst insights, economic analyses and natural
experiments, and thousands of user testimonies.

e Health Canada has not developed the chain of reasoning necessary to show a flavours ban would have
an overall positive effect. It would need to show the flavour ban would positively affect vaping use and
uptake, not lead to more adolescent smoking, and would not have adverse effects on adult tobacco
use behaviours. This failure is most overt in the cost-benefit analysis.

e The cost-benefit analysis on which the justification rests is fundamentally flawed. It is built on a false
‘gateway’ assumption that teenage vaping leads to adult smoking and that the impact of a vaping
flavour ban will reduce future smoking. There is no basis for claiming a gateway effect, and an
alternative “common liability” explanation for the data is far more credible. Over 93 percent of the
public health benefits shown in the cost-benefit analysis break-even case relate to avoided smoking-
related impacts. Yet, the evidence suggests vaping is a substitute for smoking and is more likely to
divert adolescents from smoking. Under closer examination, the case falls apart.
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