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Implementation of measures to prevent and
reduce tobacco consumption, nicotine addiction
and exposure to tobacco smoke, and the
protection of such measures from commercial
and other vested interests of the tobacco
industry in light of the tobacco industry’s
narrative on “harm reduction” (Articles 5.2(b)
and 5.3 of the WHO FCTC) - proposed by
Parties Report by the Convention Secretariat

This commentary is designed to assist delegates, observers, journalists, and all other
interested stakeholders in their engagement with the FCTC COP-11 meeting.

Report by the Convention Secretariat

Purpose of the document

The Secretariat has failed to meet the legitimate and sincere request of several Parties for
a COP discussion about tobacco harm reduction. It has instead responded with its own
activist position and poor-quality reasoning. No delegate, whether for or against tobacco
harm reduction, should accept a Convention Secretariat behaving with the dismissive
attitude displayed in this paper.

This report provides context to facilitate the deliberations of Parties
under the item “Implementation of measures to prevent and reduce
tobacco consumption, nicotine addiction and exposure to tobacco
smoke, and the protection of such measures from commercial and
other vested interests of the tobacco industry in light of the tobacco
industry’s narrative on ‘harm reduction’ (Articles 5.2(b) and 5.3 of the

The paper fails to address the straightforward, evidence-based proposition of tobacco harm
reduction. The concept is widely accepted in public health, and several governments, expert bodies,
and many scientists support tobacco harm reduction. Before addressing the many weaknesses of
the Secretariat’s paper, I will outline the scientific and analytical coverage that delegates should
have expected, along with links to further briefings for policymakers.
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WHO FCTC)” proposed by Parties.

e Almost all the tobacco-related harm to health is caused by exposure to smoke, not nicotine. It
is beyond doubt that consuming nicotine without smoke will greatly reduce risks to health and
welfare compared to smoking. There are now at least four categories of smoke-free nicotine
products — some made by tobacco companies, many not. See: Briefing for Policymakers 1:

Product Safety.

e There is compelling evidence of a proof of concept for this idea, spanning many decades, in
Nordic countries such as Sweden and Norway. Current economic and scientific research is
showing that these products can displace smoking. People who switch will reduce most of
their risk and can go on to quit nicotine completely if they wish. This strategy is
complementary, not antagonistic to conventional MPOWER measures. See: Briefing for
Policymakers 2: Displacing Smoking.

*  Young people who would otherwise have taken up smoking will benefit substantially from
vaping instead. There are multiple benefits to young people arising from significant adults
(such as their parents) quitting smoking. See: Briefing for Policymakers 3: Youth.

e Restrictive policies on safer nicotine products — as advocated by the Secretariat and WHO —
are prone to severe and harmful unintended consequences — more smoking, more illicit trade,
and more risky workarounds. These are rarely discussed or recognised in COP deliberations.
See: Briefing for Policymakers 4: Policy for Safer Nicotine Products

e The demand for nicotine is likely to persist — not because of marketing, but because users wish
to experience its psychoactive effects — pleasure, improved mental acuity, etc. Pushing for a
nicotine-free society is an extension of the war on drugs and is sure to fail. Yet, a smoke-free
society is a realistic aim for the COP. See: Briefing for Policymakers 5: Nicotine.

The Secretariat’s paper uses these two clauses in the FCTC to reject the concept of tobacco harm
reduction using two main arguments:

e  Harm reduction does not address nicotine addiction.
e The tobacco industry supports harm reduction

In this side-by-side commentary on the Secretariat’s reasoning, I will show why these arguments
make no sense.

Most of the Secretariat’s paper consists of a barrage of citations of previous COP papers and
decisions. The citations are selective, open to challenge and designed to reinforce the Secretariat’s
assertive posture rather than to facilitate an informed discussion among the Parties. The paper fails
to provide any evidence-based, balanced, and proportionate discussion of harm reduction strategies
or of the available evidence on prohibitions and other restrictive measures that the Secretariat
apparently favours. The Parties have not reached any sort of consensus on regulating ENDS or
other reduced risk products, other than that they should be regulated in some way — no one disputes
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that. The question that the Parties wish to address is how to regulate these products in the public
interest, taking account of both risks and opportunities, in a world of 1 billion people who smoke,
ongoing demand for nicotine, and high potential for illicit trade in response to excessive regulation.

Action by the Conference of the Parties

No action should be taken based on this paper. But that does not remove the need for a
credible analysis to support an informed discussion.

The Conference of the Parties (COP) is invited to note the present
report and provide further guidance.

The COP should note that this document fails to meet the request of Parties, and should insist that a
credible, objective, and evidence-based paper be prepared for COP-12 through a working group of
interested Parties.

The paper positions “harm reduction” as a marketing strategy of the tobacco industry, yet this
concept is incorporated in the definition of tobacco control at Article 1.d.

(d) “tobacco control” means a range of supply, demand and harm reduction strategies
that aim to improve the health of a population by eliminating or reducing their
consumption of tobacco products and exposure to tobacco smoke;

Why shouldn’t Parties seek an articulation of how this aspect of tobacco control could be
developed in implementing the other measures of the FCTC (tax, advertising, packaging,
information, smoking cessation, etc)? The Secretariat appears determined to prevent this discussion
from taking place.

Yet, harm reduction commands the support of several governments, respected bodies such as the
Royal College of Physicians, many prominent independent experts (see letter), and is based on a
substantial body of evidence collated by independent bodies. No attempt has been made in the
paper to assess the scientific evidence or experience of Parties. No justification is provided for the
Secretariat’s view that addressing “nicotine addiction” would be a successful strategy to achieve
the objective of the FCTC or that “harm reduction” is a tobacco industry marketing ploy and not
integral to tobacco control as defined in Article 1 of the FCTC.

Contribution to the Sustainable Development Goals (SDGs): All
SDGs; in particular, SDG 3 and Target 3.a.

The Secretariat refers to SDG 3.a. on tobacco control. But this target is merely a means to an end.
The relevant goal is SDG 3.4, which aims to reduce mortality from non-communicable diseases
(including cancer, cardiovascular, and respiratory diseases) by one-third by 2030. The failure to
refer to SDG 3.4 is a conspicuous omission because that is the main benefit of tobacco harm
reduction. Yet the paper aims to focus the reader on different objectives: nicotine addiction and
opposing the tobacco industry.

Background

1. The Bureau of the Conference of the Parties (COP) to the

The critical starting point here is that this is the Secretariat’s response to a request from one or
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WHO Framework Convention on Tobacco Control (WHO
FCTC) received several proposals from Parties requesting that
items be included in the provisional agenda of the Eleventh
session of the COP (COP11). These proposals were made
pursuant to Rule 7 of the Rules of Procedure of the COP, which
provides that the “provisional agenda shall include, as
appropriate: ... (g) any other item relevant to the
implementation of the Convention proposed by a Party and
received by the Secretariat prior to circulation of the provisional
agenda”.

more Parties to the COP for a debate about tobacco harm reduction. A reasonable request, given its
widespread and potentially much greater impact on smoking, and evidence-based support for the
concept among many independent experts.

The FCTC Secretariat is an international civil service function (it is neither a political nor an
advocacy organisation), and an essential part of its role is to facilitate the deliberations of the
Parties to the COP. It is bound by the Standards of Conduct for the International Civil Service,
which stress the values of impartiality:

While their personal views remain inviolate, international civil servants do not have the
freedom of private persons to take sides or to express their convictions publicly on
controversial matters, either individually or as members of a group, irrespective of the
medium used.

In this case, the Secretariat has dismissed the arguments for tobacco harm reduction with a
conspiracy explanation and tried to deflect interest among the Parties (also expressed on the floor
of COP-10) for a real-world discussion of harm reduction.

2. Those proposals requested the addition of agenda items on
WHO FCTC Article 5.2(b), on “harm reduction” as an Article 5.3
industry interference issue and on “harm reduction” strategies in
the context of tobacco control. All proposals made by the Parties
highlighted concerns regarding the threat posed by novel and
emerging nicotine and tobacco products, and the use by industry
and those working to further its interests of a “harm reduction” or
“reduced risk” narrative to market and broadly commercialize these
products.

The paper makes multiple references to “industry interference” without defining what this means.
Given the centrality of this concept to this paper and agenda item, delegates should consider this
question carefully.

1. The “industry” is not a single entity with a unified controlling mind. The firms within the
industry have widely varying strategies. Many national, state-owned, and parastatal tobacco
companies do not have a stake in safer products and hope to ride out the threat from consumers
switching to safer alternatives. They look to the tobacco control movement and COP to protect
them by giving governments cover for prohibitions and excessive regulation of products that
threaten their cigarette interests. However, the WHO and Secretariat (see this paper) are
focused on a subset of tobacco companies that see the consumer changing and the opportunity
to reduce harm and stop being “merchants of death”.

2. The term “interference” needs to be used with great care; however, it is used indiscriminately
in the paper and by the WHO, the Secretariat, and most NGOs. It should not be used to prevent
anyone from expressing their views, especially if they are communicating information or ideas
that are realistic, evidence-based or grounded in experience. Tobacco control advocates have
frequently been wrong or misguided, and they have no right to expect their ideas to go
unchallenged. The term interference should be reserved for inappropriate influencing
operations that are the subject of Article 5.3. The concept of inappropriate “interference”
should also extend to the influencing operations of American billionaire philanthropists who
sit behind many NGOs that present as “civil society”.

The paper presents a one-sided formulation that only considers the “threat” posed but overlooks the
obvious opportunity, for which we have a clear proof of concept. Suppose reduced-risk nicotine
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products are, in fact, much lower in risk. In that case, there is an opportunity to use regulation, tax
and communications to migrate the world’s 1.2 billion tobacco users to much safer products,
reduce cancer, cardiovascular disease and severe respiratory conditions (multiple non-
communicable diseases). It does not matter if tobacco companies like this idea or not (some do,
most do not). What matters is the potential impact on the lives of millions of people who already
smoke and would take up smoking in the future.

The threat from much safer nicotine products is not to ordinary citizens who are directly or
indirectly exposed to smoke, but to public health interests that would have no real purpose if
nicotine products caused little harm.

3. In accordance with Rules 6 and 7 of the Rules of
Procedure of the COP, the mandate of the Bureau is to provide
guidance to the Convention Secretariat in the preparation of the
provisional agenda for each session of the COP. As the proposals
dealt with related matters, to avoid duplication and to facilitate
discussions at the COP, the Bureau combined the proposals into
a single agenda item, entitled “Implementation of measures to
prevent and reduce tobacco consumption, nicotine addiction and
exposure to tobacco smoke, and the protection of such measures
from commercial and other vested interests of the tobacco
industry in light of the tobacco industry’s narrative on “harm
reduction’ (Articles 5.2(b) and 5.3 of the WHO FCTC)”. The
above proposal has been included in the provisional agenda of
COP11.

This paragraph relies on a selective reading of the FCTC: there has been no attempt in this paper or
this paragraph to consider the definition of tobacco control in Article 1 (Use of terms) of the FCTC
(emphasis added)

(d) “tobacco control” means a range of supply, demand and harm reduction strategies
that aim to improve the health of a population by eliminating or reducing their
consumption of tobacco products and exposure to tobacco smoke;

Delegates will need to address a logical fallacy inherent in the reasoning here. Suppose harm
reduction has the potential to save millions, maybe hundreds of millions, of lives in the coming
century. Should it be rejected because it has been incorporated into a tobacco industry narrative?
(...and a subset of the tobacco industry).

4. The present report provides context to assist Parties in
their deliberations on this agenda item.

The paper does not assist Parties because it fails to present the public health opportunities and risks
in a balanced and proportionate manner. Instead, it is fixated on whether or not a subset of the
tobacco industry supports it. Delegates are gathering in Geneva primarily to reduce death and
disease, and only to fight the tobacco industry if it serves that goal.

Article 5.2(b) of the WHO FCTC

An essential part of addressing “addiction” is to define it clearly and reduce the harm
caused to people who are dependent on nicotine.

5. It is recalled that Article 5.2 of the WHO FCTC provides
that “each Party shall, in accordance with its capabilities: ... (b)
adopt and implement effective legislative, executive,
administrative and/or other measures and cooperate, as
appropriate, with other Parties in developing appropriate policies

Article 5.2 (see adjacent column) requires careful prioritisation; what if there are trade-offs
between goals? For example, it may be possible to make greater reductions in smoking (and related
health risks) if smoking cessation does not also require abstinence from nicotine. Any trade-offs
within a treaty should be resolved with reference to the overall objective of the FCTC specified in
Article 3 (emphasis added):
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for preventing and reducing tobacco consumption, nicotine
addiction and exposure to tobacco smoke”.

The objective of this Convention and its protocols is to protect present and future
generations from the devastating health, social, environmental and economic
consequences of tobacco consumption and exposure to tobacco smoke by providing a
framework for tobacco control measures to be implemented by the Parties at the national,
regional and international levels in order to reduce continually and substantially the
prevalence of tobacco use and exposure to tobacco smoke.

Because nearly all the harm associated with tobacco and nicotine use arises from smoke exposure
(directly by the user or secondhand exposure), trade-offs should be made in a way that prioritises
reducing smoking above all other subordinate goals.

6. To date, the COP has not specifically considered
implementation of Article 5.2(b). While the COP has consistently
addressed the obligation of Parties to adopt and implement
effective legislative, executive, administrative and/or other
measures to prevent and reduce tobacco consumption and
exposure to tobacco smoke, it has not specifically addressed the
Article 5.2(b) obligation of Parties to take such measures in
relation to nicotine addiction. The revised reporting instrument,
adopted by the COP in decision FCTC/COP10(19), does not

request Parties to report on their implementation of Article 5.2(b).

Before the Secretariat promotes “preventing and reducing nicotine addiction”, it should have a
clear definition of what “nicotine addiction” means. It has not done this, and addiction is not
defined in Article 1 of the FCTC. Most definitions have two main elements: (1) compulsive
behaviour and (2) serious harms that arise as a result. For example, the Addictions Ontology
defines an addiction as:

A mental disposition towards repeated episodes of abnormally high levels of motivation to
engage in a behaviour, acquired as a result of engaging in the behaviour, where the
behaviour results in risk or occurrence of serious net harm.

Through this definition, the severity of addiction to nicotine is dependent on how much harm is
caused to the user; for smokers, that is high, and for users of smoke-free products, that is low. So
even if there were an exclusive focus on nicotine addiction (which there should not be — see
above), the priority would be to reduce the compulsive use of nicotine through smoking. Other
definitions that reflect this include: NIDA (U.S.), and the WHO’s own classification, C4A.:
Disorders due to use of nicotine:

“Disorders due to use of nicotine are characterized by the pattern and consequences of
nicotine use.” [emphasis added]

Again, the consequences of nicotine use for people who smoke are far greater than for people who
use nicotine in a pharmaceutical or smoke-free form.

7. The obligation in Article 5.2(b) has been referred to by the
Convention Secretariat and the World Health Organization
(WHO) in their reports on electronic nicotine delivery systems
(ENDS) submitted to the COP (paragraph 34 of document

FCTC/COP/5/13 and paragraph 33 of document FCTC/COP/6/10

Rev.1, respectively).

It is true that there is a paper trail.... But this leads to ill-judged statements based on flawed
analysis from 2012 and 2014, respectively:

o Paragraph 34 of document FCTC/COP/5/13 (2012) advocates prohibition of ENDS to address
nicotine addiction, but without drawing any lessons from the vast illicit market in banned
psychoactive drugs; without any distinction between very harmful and barely harmful forms of
nicotine use; and without considering what would happen to millions of ENDS users in a world
where ENDS were banned and cigarettes continued to be widely and legally available.
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e Paragraph 33 of document FCTC/COP/6/10 Rev.1. (2014) This makes the obvious point that:
“Smokers will obtain the maximum health benefit if they completely quit both tobacco and
nicotine use” without mentioning that interventions to achieve this normally fail because nicotine
addiction is difficult to overcome. Without any basis, the paper asserts that “while medicinal use
of nicotine is a public health option under the treaty, recreational use is not.” (No section of the
FCTC says this and none is cited). Yet there is obviously a “public health option” if people
switch from a high-risk nicotine product like cigarettes to a low-risk option, and especially if that
switching is easier to do than simultaneously quitting nicotine.

The relevant COP-6 decision, FCTC/COP/6(9), is inconclusive regarding the regulation of these
products, merely listing possible ways to treat them and stating that the choice is to be made “as
appropriate”.

3. INVITES Parties to consider prohibiting or regulating ENDS/ENNDS, including as
tobacco products, medicinal products, consumer products, or other categories, as
appropriate, taking into account a high level of protection for human health;

8. While the COP has not specifically considered
implementation of Party obligations under Article 5.2(b) in
relation to nicotine addiction, WHO has provided to COP since its
Fourth session technical evidence-based information on novel and
emerging nicotine products. The COP adopted decisions
FCTC/COP6(9) and FCTC/COP7(9) inviting Parties to consider
prohibiting or otherwise regulating ENDS and electronic non-
nicotine delivery systems (ENNDS), referring Parties to
regulatory options provided by WHO in documents
FCTC/COP/6/10 Rev.1 and FCTC/COP/7/11. Further, the COP
was provided with updated information by the Convention
Secretariat and WHO on ENDS/ENNDS and other nicotine
products (including nicotine pouches and disposable ENDS) in
reports FCTC/COP/8/10, FCTC/COP/9/8 and FCTC/COP/10/7.

This paragraph primarily aims to imply that delegates have already made important decisions on
these issues, and that no further discussion of harm reduction is necessary or desirable. However,
the request from Parties for a more informed discourse on low-risk products arises from concerns
that this approach has not received adequate consideration in the COP. The decisions referred to
require Parties to consider the prohibition of ENDS. Those that have prohibited ENDS have either
encountered severe unintended consequences, supporting continued cigarette use or allowed a
substantial black market to flourish. Few countries with ENDS prohibitions have evaluated the
consequences (intended or unintended). The WHO has been unwilling to examine real-world
outcomes from ENDS bans, despite its support for prohibition (for example, the WHO recognised
India’s 2019 vaping and HTP prohibition with a medal for its health minister, yet there has been no
evaluation). Few people can see why a ban on a lower-risk option (ENDS) can make sense when
the high-risk option (cigarettes) would remain widely available legally. The likely effect would be:

1. More smoking
2. More illicit trade in banned products
3. Workarounds by consumers or suppliers

These negative effects are obvious, yet never adequately recognised by the WHO and the
Secretariat in their many papers and reports. Equally, the potentially positive impacts of safer
products in reducing smoking are not considered in these papers.

9. It is recalled that WHO has also provided to COP technical
evidence-based information on novel and emerging tobacco
products and that, as recognized by the COP in decision

There is no dispute that heated tobacco products are tobacco products. The key questions are: (1)
whether they displace smoking — they do; (2) and whether they are much safer than cigarettes —
they are. Given those facts, what is the right policy mix for these products? It is true that the FCTC
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FCTC/COP8(22), heated tobacco products are tobacco products
and are therefore subject to the provisions of the WHO FCTC.

applies to all tobacco products. Yet it is also true that the FCTC is a framework convention
designed to achieve public health outcomes, rather than being applied uncritically in ways that are
harmful to health. The FCTC does not require all tobacco products to be treated as though they
have equivalent risks, because they do not.

10.  In light of the above, Parties may wish to consider sharing
their experience regarding how they have implemented their
obligations under Article 5.2(b), particularly in respect of
preventing and reducing nicotine addiction, and as informed by
technical evidence-based information on novel and emerging
nicotine products.

Promoting nicotine abstinence is nothing new. Tobacco control policies have been focused on
achieving abstinence from both tobacco and nicotine for many years. Such measures include:
taxation, warnings, product and packaging regulation, marketing controls, age restrictions, smoking
cessation programmes, medications, spatial restrictions on smoking, and campaigns aiming to
“denormalise” smoking (and people who smoke). This agenda is essentially the MPOWER
programme, and it is aimed at nicotine cessation.

The question is whether an additional strategy could reach more people and faster by giving higher
priority to eliminating smoking without necessarily quitting nicotine, and would this have
beneficial public health effects? This would also involve decreasing the harmful consequences of
addiction and potentially offering a staged approach to reaching nicotine abstinence, with the first
stage being to reduce the major harm associated with smoking.

It would be more interesting for Parties to share their practical experience of harm reduction and
the displacement of smoking by smoke-free alternatives: there are excellent case studies from New
Zealand, Sweden, Norway, Japan, the United States, and the United Kingdom, for example.

Implementation of Article 5.3 of the WHO FCTC to
protect measures under Article 5.2(b)

Article 5.3 does not provide a basis for rejecting tobacco harm reduction.

11.  Aurticle 5.3 of the WHO FCTC requires that “in setting and
implementing their public health policies with respect to tobacco
control, Parties shall act to protect these policies from commercial
and other vested interests of the tobacco industry in accordance
with national law”. The Preamble of the Convention also
recognizes that Parties “need to be alert to any efforts by the
tobacco industry to undermine or subvert tobacco control efforts
and the need to be informed of activities of the tobacco industry
that have a negative impact on tobacco control efforts”.

The paragraph provides a reasonable account of what Article 5.3 actually says and means. The
Parties should not allow the influence of tobacco companies to determine health policy. That is a
reasonable position and would apply to many industries in many conventions. However:

e It does not require Parties to reject good health policies just because some tobacco companies
support them.

e It does not require Parties to support bad health policies just because some tobacco companies
oppose them.

e The FCTC objective (Article 3) is to reduce health, social, environmental and economic
harms, not to inflict harms on tobacco company shareholders.

In all cases, what matters is the effect of policies on public health, not whether a tobacco company
supports the policy or stands to profit from providing low-risk alternatives to cigarettes.

12.  The Guidelines for implementation of Article 5.3 of the
WHO FCTC were adopted by the COP at its Third session

The guidelines for implementing Article 5.3. include the following “principle”:
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(decision FCTC/COP3(7)) “to assist Parties in meeting their legal
obligations under Article 5.3 of the Convention” and “draw on the
best available scientific evidence and the experience of Parties in
addressing tobacco industry interference”. The first guiding
principle of the Guidelines states that “there is a fundamental and
irreconcilable conflict between the tobacco industry’s interests
and public health policy interests”.

There is a fundamental and irreconcilable conflict between the tobacco industry’s
interests and public health policy interests

There is no basis for establishing this as a guiding principle in the wording of Article 5.3 itself (see
para 11 above), and it is plainly untrue. For example, the experience of snus in Sweden shows that
a tobacco product (snus) made by a tobacco company (Swedish Match) reduced cigarette smoking
to the lowest level in the developed world, with significant health benefits. This conflict with the
“principle” was known well before these guidelines were agreed upon in 2008 (see, for example,
Foulds et al. 2003).

Snus availability in Sweden appears to have contributed to the unusually low rates of
smoking among Swedish men by helping them transfer to a notably less harmful form of
nicotine dependence.

We now have the prospect of generalising the Swedish experience to many more countries,
utilising four broad product categories: vaping products, nicotine pouches, heated tobacco, and
smokeless tobacco.

The idea that Parties would not encourage transitions from high-risk to low-risk product use
because one tobacco or nicotine company might benefit (at the expense of another) is highly
unethical. It would mean that this “principle” was causing deaths to consumers merely to prevent
some tobacco companies from moving from high-risk to low-risk products. That makes no sense,
but it is the logic of this principle.

13.  The COP has recalled on numerous occasions the
obligation of Parties to implement Article 5.3 of the WHO FCTC,
using its Guidelines for implementation.

14.  Decisions of the COP reminding Parties of their obligations
to protect public health policies from interference of the tobacco
industry and other vested interests have also been adopted in
relation to novel and emerging nicotine and tobacco products.

Nothing in the FCTC, Article 5.3, or the Guidelines for implementation of Article 5.3 requires
Parties to oppose a sound health policy because some tobacco companies support it. There is no
legal, ethical or public health case for sacrificing the lives of citizens to oppose the tobacco
industry for its own sake. It follows that the case for tobacco harm reduction must be evaluated on
its merits in terms of reducing negative health, social, environmental, and economic harms (the
objective of the FCTC).

Article 5.3 would apply to the misuse of tobacco harm reduction by tobacco companies to gain
access and influence to obstruct good health policies or promote bad health policies (e.g. to oppose
advertising bans on cigarettes) — but that is not the argument made in this paper.

The interests of the tobacco industry and broader society are concurrently served by these
companies transforming their business from selling high-risk smoking products to low-risk smoke-
free products. The WHO and FCTC Secretariat act as though the tobacco industry should remain as
“merchants of death”, perhaps in the hope that it can be destroyed. If destroying the tobacco was an
aim of the FCTC, then it can be dismissed as an abject failure: since the FCTC was adopted by the
WHA in 2003, BAT’s stock price has risen more than sixfold, from £634 to £4,091.
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Summary: This paper promotes a simplistic variant of the “scream test” — if tobacco companies
dislike it (i.e., scream), we must be in favour; if tobacco companies like it, we must be opposed to
it. The scream test is a ridiculous and infantile way to conduct global health policy.

15.  Inrelation to novel and emerging nicotine products, in
decision FCTC/COP6(9), the COP invited Parties, inter alia, when
addressing the challenge posed by ENDS/ENNDS, “to prevent
unproven health claims from being made about ENDS/ENNDS;
and to protect tobacco-control activities from all commercial and
other vested interests related to ENDS/ENNDS, including
interests of the tobacco industry” (referring Parties to measures to
achieve those objectives contained in document FCTC/COP/6/10
Rev.1). In decision FCTC/COP7(9), the COP reiterated its
invitation for Parties that have not banned the importation, sale
and distribution of ENDS/ENNDS to consider applying
regulatory measures to prevent unproven health claims being
made about ENDS/ENNDS and to protect tobacco-control
activities from all commercial and other vested interests related to
ENDS/ENNDS, including interests of the tobacco industry
(referring Parties to measures to achieve those objectives
contained in document FCTC/COP/7/11).

16.  In relation to novel and emerging tobacco products, in
decision FCTC/COP8(22), the COP reminded Parties of their
commitments under the WHO FCTC when addressing the
challenges posed by these products, and invited Parties, inter alia,

Paragraphs 15 & 16 appear aimed at suppressing any thoughtful discussion by presenting a barrage
of past statements and decisions about ENDS. These broadly suggest that Parties regulate these
products, do not allow companies to mislead the public and beware of undue influence by the
tobacco industry. All reasonable positions. They do not provide arguments for suppressing the
public health strategy of tobacco harm reduction, but rather to advance with due caution.

It is essential to prevent unproven health claims. But most companies do not make unproven health
claims or any health claims to the public. If they did make such claims, the products would be
treated as therapeutic goods and be regulated as medicines in most jurisdictions. If there are
examples of unproven or unrealistic health claims made by major companies in the smoke-free
nicotine market, then the Secretariat should produce examples, not simply refer to a series of
decisions saying this is not allowed.

The citations in this paragraph do not add anything to the discussion of the issue as requested by
Parties. They just present a paper trail of statements without evidence to support the positions
taken. Though WHO and the Secretariat have been pushing for ENDS prohibition since at least
2016, they have never produced any evidence to support prohibition or what effect it would have
on smoking, illicit trade, or risky workarounds.

While it is important to “protect tobacco control”, it is not as important as protecting human life. If
a billionaire-funded faction of tobacco control is promoting harmful “abstinence only” and a war-
on-drugs approach to public health, then it should face criticism.

Summary: These paragraphs appear to be an attempt to suppress discussion through bureaucratic
bluster and a barrage of distracting citations, rather than providing a balanced briefing on the
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to consider prioritizing measures “to prevent health claims from
being made about novel and emerging tobacco products”; and “to
protect tobacco-control policies and activities from all commercial
and other vested interests related to novel and emerging tobacco
products, including interests of the tobacco industry, in
accordance with Article 5.3 of the WHO FCTC”.

opportunities and risks associated with harm reduction approaches.

17.  Indecision FCTC/COP10(11), the COP reiterated “its
concern with the continuous interference by the tobacco industry
and those working to further its interests, including in the context
of novel and emerging nicotine and tobacco products that are
increasingly popular among youth, as one of greatest barriers to
effective implementation of tobacco control”. The COP also urged
Parties, inter alia, “to strengthen implementation of measures and
further enhance policy coherence within governments to prevent
tobacco industry interference in public health policies, in
accordance with Article 5.3 of the WHO FCTC and its Guidelines
for implementation, and to continue to monitor technological
developments in respect of novel and emerging nicotine and
tobacco products”; “to strengthen their efforts to increase public
awareness by providing accurate information on the nicotine
addiction and health risks and consequences associated with the
use of novel and emerging nicotine and tobacco products, in
particular among the children and youth”; and “to remain vigilant
and monitor the market presence and marketing strategies used for
all tobacco products, including novel and emerging tobacco
products, and novel and emerging nicotine products, the
advertising, promotion and sponsorship of novel and emerging
nicotine and tobacco products in the entertainment media and, in
particular, in digital communication platforms”.

The purpose of a deeper discussion about harm reduction in the COP is to determine whether
concerns like this are, in fact, realistic or a useful approach to novel and emerging products and the
firms that produce them. It would allow for discussion of the following points:

e The adult market for these products is many times (10-20x) larger than the youth market in
many jurisdictions.

e  Young people who would otherwise smoke will benefit from uptake of ENDS, and the risks to
young people who would have never smoked are comparatively low.

e In some jurisdictions (e.g., the United States), smoking has been all but eliminated among
under-25s through displacement by safer forms of nicotine.

e Itis better if tobacco companies market safer alternatives than cigarettes. Why would cigarette
sales be preferable?

e  Strengthened tobacco control measures applied to safer nicotine products are subject to a range
of harmful unintended consequences (more smoking, more illicit trade, risky workarounds)

18. It has long been established that “the tobacco industry has
operated for years with the express intention of subverting the role
of governments and of WHO in implementing public health
policies to combat the tobacco epidemic”, as affirmed in 2001 by
the Fifty-fourth World Health Assembly.! WHO has continued to
highlight that “a large body of evidence demonstrates that tobacco
companies use a wide range of tactics to interfere with tobacco
control”, also noting the role in such interference of those working

There is no doubt that the tobacco industry has conducted abusive influence operations in the past,
and the 24-year-old resolution from 2001 makes that point. But so what?

As a result, the industry has disavowed any right to be trusted and will always be treated with
scepticism. That is not the same as claiming that, a priori, it is always lying, it always has and
always will, in all circumstances. It means its claims must be carefully scrutinised and treated with
scepticism.

The urgent question for public health (rather than anti-capitalists) is whether the new generations of
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to further the interests of industry.?

! Unanimously adopted resolution WHA54.18 on transparency in tobacco
control process.

2 Tobacco industry interference with tobacco control, Geneva: World
Health Organization; 2008; WHO report on the global tobacco epidemic,
2025: warning about the dangers of tobacco, Geneva: World Health
Organization; 2025 (both accessed 13 August 2025)

non-combustible products have a role to play in reducing health, social, environmental, and
economic harms compared to not having these products.

This section is essentially an anti-industry diatribe, but it does not say anything interesting about
the public health case for or against tobacco harm reduction.

19.  More recently, the tobacco industry and its allies have been
using unproven health claims of “harm reduction” (or “reduced
risk™) to further the marketing and commercialization of novel and
emerging nicotine and tobacco products, and to avoid or reduce
regulation of these products.’

3 See, for example: WHO report on the global tobacco epidemic, 2025:
warning about the dangers of tobacco, Geneva: World Health
Organization; 2025; WHO reports FCTC/COP/6/10 Rev.1 and
FCTC/COP/6/14; Harm Reduction — Tobacco Tactics. Tobacco Control
Research Group: 2025 (all accessed 13 August 2025). The COP
specifically noted in decision FCTC/COP8(22) that heated tobacco
products are being marketed with claims of “reduced risk”, and reminded
Parties of their commitments under the WHO FCTC when addressing the
challenges posed by novel and emerging tobacco products such as heated
tobacco products and devices designed for consuming such products.

Paragraph 19 represents the low point in this paper. There is no serious doubt that non-combustible
nicotine products (ENDS, oral nicotine products, heated and smokeless tobacco) are much less
risky than smoking products. To imply otherwise is health misinformation on a par with anti-
vaxxer claims.

The footnote does not cite evidence from scientific sources, but rather from advocacy publications

funded by the billionaire prohibitionist organisation, Bloomberg Philanthropies. Even the Tobacco

Tactics page referenced does not deny a material difference in risk and describes the harm
reduction concept quite well:

For individual smokers, quitting entirely is the best option for reducing harm. If smokers
are not able to quit, the risk of disease from tobacco use can be reduced by
switching completely to a genuinely less harmful product.

Tobacco Tactics raises doubts about whether these products are beneficial at a population level.
However, it fails to mention that the U.S. Food and Drug Administration applies a population
health standard in its pre-market tobacco product authorisation (PMTA) process. The FDA has
authorised a range of vapes, pouches, heated tobacco and smokeless tobacco products. The FDA
has assessed these products as “appropriate for the protection of public health” and can be viewed
on the FDA’s searchable tobacco products database.

It is quite incredible that the WHO does not refer to the FDA or to the major scientific assessments
of smoke-free alternatives to smoking. I have prepared a briefing for policymakers on the various
sources of evidence: Briefing for policymakers 1: Smoke-free products are far less harmful than

smoking

There are, of course, uncertainties. It is impossible to travel 50 years into the future and review
future epidemiological data. However, we already know enough about these products to expect
them to be far less harmful than smoking. To the extent that there are long-term uncertainties, they
also apply to the plausible adverse effects of restrictive policies or prohibitions — the impact of
denying or obstructing access to much safer products may be highly negative in the long term.

20.  The United Nations Special Rapporteur on the right of

This language on rights has no basis in science, policy or ethics. It implies some sort of right to be

13


https://apps.who.int/gb/ebwha/pdf_files/WHA54/ea54r18.pdf
https://www.who.int/publications/i/item/9789241597340
https://www.who.int/publications/i/item/9789240112063
https://www.who.int/publications/i/item/9789240112063
https://www.who.int/publications/i/item/9789240112063
https://www.who.int/publications/i/item/9789240112063
https://www.who.int/publications/i/item/9789240112063
https://www.tobaccotactics.org/article/harm-reduction/
https://www.tobaccotactics.org/article/harm-reduction/
https://www.tobaccotactics.org/article/harm-reduction/
https://www.tobaccotactics.org/article/harm-reduction/
https://www.tobaccotactics.org/article/harm-reduction/
https://www.accessdata.fda.gov/scripts/searchtobacco/
https://clivebates.com/documents/EB1safety.pdf
https://clivebates.com/documents/EB1safety.pdf

Original FCTC/COP/11/10

Commentary

o

v

everyone to the enjoyment of the highest attainable standard of
physical and mental health* reported to the Seventy-ninth session
of the United Nations General Assembly on “Harm reduction for
sustainable peace and development”.’ In highlighting “harm
derived from corporate activities and the co-opting of harm
reduction narratives”, the Special Rapporteur cites “corporate
activities to manufacture and commercialize inherently harmful
products, including tobacco”, noting that “corporations exert their
power by co-opting the harm reduction narrative or by seeking to
position themselves as part of the solution to problems they have
largely created, including through alleged harm reduction efforts”.

Parties may wish to note that decision FCTC/COP10(20) on the
contribution of the WHO FCTC to the promotion and fulfilment of
human rights recalled that the right to the enjoyment of the highest
attainable standard of physical and mental health is a driving force for the
implementation of the WHO FCTC.

A/79/177, Report of the Special Rapporteur on the right of everyone to
the enjoyment of the highest attainable standard of physical and mental
health, Harm reduction for sustainable peace and development. New
York: United Nations; 2024 (accessed 13 August 2025)

protected from companies that make nicotine products that are safer than cigarettes? I agree that
policymakers should use their policy and spending levers to protect people from the effects of
smoking, because smoking causes the gigantic global burden of tobacco-related harm.

What about the right of citizens to improve their own health, on their own initiative, and at their
own expense? What about the right of people to manage their use of nicotine so that it does
minimal harm to them and the people around them? What about the right to life through life-saving
alternatives to cigarettes?

While it might be aspirational to aim for the “highest attainable standard of physical and mental
health”, what does that language actually mean in practical terms? For many, that would mean a
substantial health improvement achieved through changing modifiable risk behaviours — smoking,
diet, alcohol, drugs, and exercise. It does not require them to become Olympian athletes or Greek
gods.

Policymakers need to follow pragmatic pathways to health improvement, not indulge in idealistic
grandstanding, holding out for perfection (but failing), while obstructing practical action that would
deliver results.

21.  Inthat report, the Special Rapporteur states that “the
scepticism towards the tobacco industry’s harm reduction
initiatives stems from their long and well-documented history of
duplicitous behaviour, concealing and downplaying the health
risks of their products, while deceptively marketing alternatives as
harm reduction or quitting alternatives as ascertained in judicial
proceedings”.

The scepticism about the tobacco industry is justified and should never end — even the tobacco
industry expects it. But scepticism is not the same as rejecting everything it says or does on
principle — that is an anti-sceptical approach. The right way to proceed with public health is to
evaluate measures on their merits for public health, and draw on Article 5.3 to ensure that the
tobacco industry does not use these measures to advance measures that would be harmful to health.

22.  The Special Rapporteur further indicates that “decades
after the adoption of the Framework Convention on Tobacco
Control and the scientific evidence of the risks to health caused by
tobacco use became public knowledge, the same industry
allegedly intends to mend the damage by spreading new products
whose health risks are uncertain and which are marketed broadly
beyond people who are already addicted to traditional tobacco”.

This paragraph provides a blatantly flawed historical account. These products were not invented or
brought to market by the tobacco industry. They were introduced by niche producers and taken up
by consumers who were looking for safer and less intrusive ways of using nicotine. These products
have attracted a substantial following worldwide because consumers want to use them as
alternatives to cigarettes — acting to protect their own health, on their own initiative, and at their
own expense. The rise of smoke-free products represents the evolution and diffusion of highly
beneficial innovation in a world market dominated by an extremely harmful product marketed by
the incumbent tobacco industry. The demand for these low-risk products arises primarily from
people with a propensity to use nicotine, who would otherwise be smokers — for them, these
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smoke-free products are highly beneficial

It should surprise no one that (some) companies in the tobacco industry have recognised the
existential threat to their comfortable cigarette oligopoly and decided that the appropriate strategy
is to respond to consumer demand by introducing smoke-free products to meet evolving demand.
They recognise that the transition from high-risk to low-risk products has wider business benefits
and reduces their impacts on health and society. Delegates should ask themselves, what precisely is
wrong with that?

Many NGOs, philanthropists, academics, and tobacco control agencies appear to be working
tirelessly against such a transition. The likely result is not the nicotine-free Utopia they aspire to.
More likely, they will create a lawless, chaotic fiasco of increased cigarette consumption and an
illicit market in consumer products people wish to buy.

23.  Inlight of the above, Parties may wish to consider sharing
their experience regarding how they have protected their
implementation of measures under Article 5.2(b) from unproven
health claims made to further the marketing and
commercialization of novel and emerging nicotine and tobacco
products.

May I recommend that delegates take a close look at the situation in Australia, where more than
95% of the vape market and as much as 40% of the tobacco market is illicit. The highly restrictive
and punitive policies favoured by Australia’s tobacco control activists (and implemented
uncritically by the government) have led to a violent and chaotic fiasco, with criminal gangs
assuming control of the nicotine market. Australia has substantial law enforcement capability, a
well-resourced regulator, significant government capacity, and no land borders. Yet its efforts to
control nicotine have gone spectacularly wrong. All Parties can learn from Australia’s experience.

Please see the following:

e  Martin, J., & Jegasothy, E. (2025). Fanning the flame: Analysing the emergence, implications,
and challenges of Australia’s de facto war on Nicotine. Harm Reduction Journal, 22(1), 42.
https://doi.org/10.1186/s12954-025-01163-6

o Jllegal tobacco is a deadly $10 billion industry wiping out legitimate businesses, ABC News, 3
August 2025.

e How sky-high tobacco tax sparked a $5bn black market inferno, The Australian,

Action by the Conference of the Parties

24.  The COP is invited to note the present report and provide
further guidance.

This paper fails to meet the Parties' request and provides no basis for action. Parties should request
that a credible, objective and balanced paper be prepared for discussion at the Twelfth Session of
the Conference of the Parties.

The Secretariat has demonstrated its inability to deliver an objective or insightful assessment of the
benefits and risks associated with a harm-reduction approach. Parties should establish a working
group or study group, led by interested parties, to conduct an objective assessment of the available
scientific evidence and real-world national experiences. This assessment should examine how
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different regulatory models affect smoking prevalence, underage protection, and public health
outcomes.

Parties would likely find it helpful to see evaluations of the prohibitions that the WHO has been
promoting. What happened to smoking rates? Are vapes and other banned products supplied via a
black market? What has happened to people who were using the banned products? Who is
supplying the products now and how? How have regulators responded?
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